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ABSTRACT

Sri Lankan construction industry is one of the growing industry from the recent past
upon end of the three decade civil war. Because of the multi-party involvement in the
construction industry and complex in nature, parties are always prone to face
numerous disputes in their journey while attempt to safeguard their respective
interests. Once the disputes emerged amongst the parties, they seeks suitable ways to
solve the disputes in an amicable manner to the parties however it is not always
possible for them to reach such amicable solution while maintain the interest of the all
parties. Compare with the other approaches available for dispute resolutions,
negotiation said to be as easiest, very efficient and economical and less time
consuming process. However, the negotiation in the Sri Lankan construction industry

is an undesired process for the parties in disputes due to higher rate of its failures.

This research were conducted to analyses disputes towards the effectiveness of
negotiation in the Sri Lankan construction industry by identifying the causes for the

positive pere g Auicome: of the ggotiz S apq.:IRVESHOZ the relationship
between ‘@} DEPTI 16 PIRIRGt cCRATE IRk E5 ( Bra als involved in
negotiati kemy forl Ieguiratinm, L and causes of
dispute elc.

Data was collected and analyzed using document analyses methodology using
quantitative data analyses techniques respectively. The research concludes that
unethical, unprofessional practice of the construction professionals and appointment
of in-house team of client as contract administrators and aging of negotiation along
with some of the project characteristics such as types of the client, procurement
method etc. were major contributors possess significant relations to the negotiation
outcome despite the common factors: unpreparedness, skill level of negotiator, model
and tactics, cultural barrier and gender mix in the team were found in the literature

review.

Key world: construction industry, dispute, negotiation, causes of negotiation for

failures and successes, Sri Lanka
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CHAPTER ONE: INTRODUCTION

1.1 Background of the Study

The construction industry is a major contributor for the economy of a country. In Sri
Lanka, the construction industry contributes 8-10% to Gross Domestic Product
annually and it shows an increasing trend over the past decade (CB, 2015). While
construction industry is being a major contributor to the economy, it is found as a
major source that creates numerous disputes among the stakeholders mainly
employer, engineer and the contractors who ultimately compelled to getting remedies
approach commercial high courts of the country (www.lawnet.Ik). It is impliedly
reveals the fact that disputes in construction industry was sometimes unable to resolve
without an intervention of a neutral third party. Thus the question of the effectiveness
of the negotiation arisen in the context of the Sri Lankan construction industry
(Gunawansa, 2012).

In & dynamiGe gtitive and: ambigwaus . pusiness gnyiropment of the construction
industry B aptr&RE o Ofh Hig c Adienadive -t BXRHiE olution (ADR)
mechani patiywvilborant. 4¢. He npletion of the

contract imceling the scope, Lime, cost & guality and uitimaltely o the survival of the

business entity (Brown, 2012).

Negotiation is a bargaining process between two or more parties and seeking to
discover a common ground and reach an agreement to resolve disputes. It generally
refers to win-win negotiation where both or all parties involved end up with equally
beneficial or attractive outcome. It is a problem-solving approach where both parties
perceive the process of Negotiation as a process to find a solution to a common
problem (Guauri, 2003).

According to Baron (1989), it is estimated that the managers dedicate approximately

20% of their time for negotiation to resolve disputes. In another study conducted by

Gulliver (1976) reveals that the estimated time spent for negotiation is 50% from the
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total time of the project manager. Despite of this amount of time spent for negotiation
by managers, the outcomes of negotiation are mostly not desired for parties in

concern.
1.2 Problem Justification

Stakeholders in the construction industry particularly contractors and employers
spend their valuable time and money on litigation and arbitration or other Alternative
Dispute Resolution (ADR) mechanisms where a third party involvement exists
without finding solution through negotiation where resolution is speedy and
inexpensive. In addition, the public fund is wasted considerably for providing

infrastructure facilities for litigation (Gunawansa, 2012.)

If stakeholders are able to settle their disputes through negotiation amicably, then they
can save their time, money and maintain their long lasting stakeholder relationship.

Similarly, the government playing major role as employer can reduce the expenditure

in the form of. prg , , or i) or international
arbitratic f@’g etary piry 3 and the money
ey )
saved th §1 ararcaneatocaed n the country in
the imm ” or “Economic

Hub” in the South Asian Region (Mahanamawage, 2012). This research therefore
analyses the disputes which were resolved through negotiation in order to promote the

effective use of negotiation in the industry.

1.3 Aim and Objectives of the Research

1.3.1 Aim
The main focus adapted for this research is to investigate the means of improving the
effective use of negotiation in the construction industry. This focus is achieved

through the analyses of disputes resolved through negotiation.
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1.3.2 Objectives
The main objectives of this research are:

v To find out the causes for successful and unsuccessful negotiation outcome in the

Sri Lankan Construction Industry.

<\

v__To investigate the relationship between project characteristics, professionals
involved in negotiation, and negotiation outcome.
v To identify the means of improving effective use of negotiation in the Sri Lankan

Construction industry.

1.4 Research Methodology

The research methodology of this study is illustrated by a form of flow chart in the

Figure 1 Jeen carried out
to under AL PR DLAP AT L Sen R B EVL 70w B ) (B FD BT ¢ 1 9L 2 e process of the
negotiati S. The al I obj are set based on
the review of | i

Secondly, the data collection and analysis are performed. The data is collected
through document analyses. Quantitative data analyses techniques has been adopted
in this research to analyse the collected data. The data collected from the document

analysies is analysed gquantitatively.

Lastly, conclusions and recommendations were drawn based on syntheses of the

research findings.
1.5 Scope and Limitations

The scope of the research is limited to
» Negotiation in dispute resolution and excludes the negotiation in the context of

formation of contracts

13



» Contractor’s Perception
» Case study of thirty events that was occurred within last five (05) years
» The contractors who possess ICTAD (CIDA) Grade C1 in Civil Engineering

Disciplines

1.6 The Structure of the Research

The structure of this research is mainly divided into five Chapters. Those are:

1) Chapter One: Introduction

This chapter is designed to give an outline of the Research at a glance which includes
background of the problem in question, aim and objectives of the research,
methodology is adopted to this research and what are the other chapters are taken part

in this research.

2) Chay

This cha omary requirgment ' esearch in order
to revie aturq .for the area ( r the researcher
where pt € research papers,

unpublished thesis for master and doctoral degrees and conference papers are the

focus materials to abstract required data and compare and contrast the findings.

3) Chapter Three: Research Methodology

The purpose this chapter is to give details of the methodological approach of the
research that is adopted by the researcher in his study to find the factors influencing
Negotiation Outcome in the Construction Industry of Sri Lanka. The methodology of
this research consist the research process, theoretical framework established through
literature survey, what is the population considered, sample size determination from

the population, data collection process and data analyzing techniques as a minimum.
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4) Chapter Four: Data Collection and Analysis

This chapter is introduced and designated to present the data collected from the data
collection process in a meaningful format and to analyze the collected data by means
qualitative and or qualitative forms as stipulated in the Research Methodology and to

derive results and findings.

5) Chapter Five: Conclusion and Recommendation

This chapter is designated to review the achievement of the aim and objectives the
research and to derive conclusion or sets of conclusion from the research based on the
results and findings from the analysis of the collected data. Further it is used to
recommend suitable model for successful negotiation and also to recommend for any

potential areas for future researches.
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CHAPTER TWO: LITERATURE REVIEW
2.1 Introduction

Literature review involves a comprehensive review of published and unpublished
secondary sources of data in the area of specific interest of researcher. The secondary
data sources to find the information on the research topic are text books, journals,
newspapers, magazines, conference proceedings, master’s dissertation, doctoral
thesis, government publications, financial & marketing report and World Wide Web
sites etc. The purpose of the literature review is to ensure that the important variables

that are likely influence the problem situation are not left out from the study.

Negotiation is widely used as a preferred tool in the construction industry for the
amicable settlement of various conflict, disputes and claim situations amongst the
alternative dispute resolution mechanisms as it is simple, easiest, most efficient, time

& cost saving approach if conducted properly (Ren et al., 2011).

This chapter.f ts the review of 4 1 negotiation, the
inevitabi Eeitatiamin e Lenstieclioe Hadusiif hid d regulations in
negotiati st gaienatiy md U ér ion.

2.2 Definition of Negotiation

The word “Negotiation” came from the Greek word ‘negotia’ it means in Greek ‘to
carry on business” (Hendson, Hendson & Herbi, 1996). An early day definition refers
negotiation as “a process of combining conflicting positions into a common position,

under a decision rule of unanimity” (Kissinger, 1969).

Negotiation is part of life and, in general, the first form of communication with other
people to express their needs and wants in their day to day life from the inspection of
the human life in the planet. It can be a verbal or non-verbal like body language or
sign language etc. For an example a newly born baby crying when feels hungry and
until feeding by mother (Ross, 2005).
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Negotiation is not a science, not a situation in which winning is everything or not an
event of continuity because the parties involves, their motive and goals are all
different and are subject to change at any time during the negotiation process, but it is
an art of winning what you desire by compromising with other party (Ross, 2005).

In the context of the business world, negotiation is summation of all the ways and
means by which we convey information regarding what we desire, what we want or

what we expect from other people.

According to Gulliver (1979), Negotiation is a problem solving process in which
people attempt to reach a joint decision on matters of common concern in the

situations where they are in disagreement, conflict and disputes.
2.3 Is Negotiation Inevitable in the Construction Contracts?

The construction industry is not like other industries consists numerous stakeholders

such as Funding Agencies, Government Authorities, Employer, Engineer, Contractor,

various e SHRPAIELS NIyact . agre nts are formed

between 3@% M ARer A TTROA N RASTTY kb PFEIET 16 'e products and
:;q;ﬁi\r L

services or gapbenafiia i tebrewt ficakc wards the other

party. Though conlract agreements are dratied by the experts aehining scope of the
contract, obligations and responsibilities of the parties, the understanding and
interpretation of the contents of the contract document generally differs from the
viewpoint of the parties. Once the misunderstanding or deferent interpretation occurs
it will affect the ultimate interest of the parties and generate claim situations
contractually either for additional cost or additional time or both in order to safeguard
their interest based on the facts and figures however settlement of all the claims by the
other party amicably is seldom thus which creates abundant disputes where
negotiation begins to seek amicable settlement before initiate any action to seek
remedies through other ADR mechanisms stipulated in the contract or expensive
litigation as negotiation is simple, easiest, most efficient, time & cost saving approach
if conducted properly. Therefore negotiation is inevitable in the construction contracts

as long as the claims and disputes exist.
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2.4 Rules and Regulations for Negotiation

Life of the people and the rules and regulation are inseparable from each other in the
modern era. When drive a car the driver should obey the speed limits traffic rules
placed by relevant government authority. Similarly an employee should strictly
adhere to the office rules and the employer to follow standards and regulations of the
labour department in the county. Similarly when you plan to build a house,
regulations of the relevant authority, for example Urban Development Authority must

be followed.

However, the only thing in the universe which has no hard and fast rules or regulation
is the Negotiation where lying, cheating and deception is permitted to the extent. But,
it is not necessarily mean that the people can behave unethically or illegally in
Negotiation (Ross, 2005).

2.5 Negotiation Principle and Process

The fundameal nejp any heqofiatio) to satisfy. Umnd ] interest of the
parties in 1é ashpah anytingelse. & Neyefore-t 15 4t ter of using any
principle bopvitiseblaeohsist B

e It must produce or create wise agreement (it can be defined as “one which
meets the legitimate interests of each side to the extent possible, resolves
conflicting interests fairly, is durable, and takes community interests into
account”) if the agreement is possible.

e it should be efficient in terms of time and cost incurring for negotiation than
other options

e it should improve the relationship of the parties under negotiation or at least

not spoil the relationship between the parties of the negotiation

The negotiation process is taken place in five stages as described below according to
Pruitt (1981).

Stage 1: Prepare for negotiation by setting their goal, the resistant point and design

their first offer which is generally greater that the set goal. If not, plan for negotiation

18



exploring underlying reasons for party’s objectives and goals in terms of financial

situation, legal issues, moral perspectives and psychological needs of the parties.

Stage 2: Bring the matter of interest to the negotiation table and put forward their first
offers. If not, parties set aside their egocentric attitude and concentrate only on the
problem and exchange information about their interest and needs in order to find out

where they are in the same page and where they are in disagreement.

Stage 3: Exchange information and try to substantiate their viewpoint and interest. If
not, parties conduct brainstorming session and invent numbers of alternatives that can

fulfill the parties underlying interest.

Stage 4: commence bargaining to reach compromise by analysis and compromise of
certain interest. If not, parties select most viable solution which satisfy mutual gains

from the alternatives

Stage 5: Reach settlement agreement and walk away with dissatisfaction to one party

and damaged. fationship. . If not, reach settlergentyagreement and walk away
maximizing Wk BaHs MR METRARABCIHO Tt el s O $He wise agreement
reached, thelfegpty camvmtidebiiait BATE ) the negotiated

agreement) to receive remedy.
2.6 Factors influencing the Negotiation Outcome

Though negotiation is widely used in the construction Industry, it is much more
complex than negotiation in any other context as the negotiation take place to solve
the conflict or disputes that could not be resolved through contractual claims and face
unique challenges such as difficulty in decision and reaching concession sacrificing
their interest, diversity of intellectual background of the representative of the parties,
bounded self-interested relations, engineer’s well established position in the contract,

intense involvement of the client (Ren et al, 2012).

The success of a negotiation depends on many factors according to the previous

studies. In general, any negotiation fails because of the inability to deal with the
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emotions and tactics of the participants which caused mainly by lack of information

or lack of commitment to exercise their vested power and authority (Jayalath, 2012).

There are studies conducted during the past about impact on the outcome of the
negotiation by the negotiation theories and practice, negotiation preparation,
negotiation process, negotiation defence, negotiation skills and tactics which has been

reviewed below.
2.6.1 Substance of the negotiation

Most of the negotiations are failed not because of the substance. Fisher and Ury
(1991) emphasized that credibility or legitimacy of the substance under negotiation is
the key factor to derive successful negotiation outcomes. If any party to the
negotiation, make false allegations, manipulating the facts in their favour and put
forward their demands to other party, then it will be hard to find a compromise point

between the parties resultantly it will lead to win-lose (or loose-win) situation.

2.6.2 Pr
According \Woeh emphasize that
Preparation or 1. It is generally

stated that completeness of preparation is victory of the half of the battle. Therefore
the party who prepared well for negotiation is more advantage and high probability of
winning the negotiation in his favour than the party with lesser preparation. The
preparation involves many steps which includes but not limited to setting goal what
negotiator want to achieve, thoroughness of the matter in negotiation, create
alternative options for amicable solutions by compromise or corporative, any
solutions that you should avoid, compilation of documentary evidence for
substantiation of your side, forecast the expectation and arguments that will be bring

forward by the other side and ready with counter arguments for it in your hand etc.

The detailed preparation is generally give a successful outcome in any negotiation
(Dolan, 2010).
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2.6.3 Skills and intelligence of negotiator

The skills of the negotiator were emphasized as a vital factor in many studies
conducted previously for the success of a negotiation. As negotiation is a complex
social process which takes place in a particular context, the required skills of a
negotiator in a specific negotiation situation are determined by the context itself,
degree of formalities required, the characteristic of the other party in negotiation
(Woo & Prud’ home, 1992). Exceptionally the utmost important skill of a negotiator

for any kind of negotiation is communication skill.

In a study conducted by Robins (2005), individual spent their 70% of the working
hours to communicate with others in the form of dialogue, writing, reading, listening
and observing the body language. Therefore ineffective communication inhibits the
success outcome of any negotiation process amongst the parties.it is stated in a study
“Poor communication Kills the deal (Salacuse, 1991). Clear communication is the first

foundation for successful negotiation (Forsyth, 2009).

Commut pRIFROSHY ¢Hry 1 it Uidiaky &Ybb L fainkdl¢ 1 written form.
HGeSture | PUR AN NS PPN EVN PN N | Sy, | S Forp ot A INEERACHEL ALY, -nmunication by
words” (AxiciT, Inications in his

study as that eye contact, tone & pitch of the voice, how close seated with the other
party, facial expression, body movement and gesture, how the strong the grip in shake
hands etc. which convey a series of clues about the true feelings of the other party.
Therefore any negotiator must be able to understand the body language also to obtain

a successful outcome.

In the context of negotiation, the communication skill possess multi dimension such
as skill of expressing their side or the intended message clearly and precisely to
understand by the other side, ability to maintain the dialog alive by answering the
questions of the other side and raise questions to understand the other side, the skill of
using and detecting non-verbal language, the ability persuade the other party of the

ideas and listening proactively (Hammond, 1979).
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Fisher and Davis (1987) stated that “a successful negotiator needs to know how to
express themselves clearly, to capture the other party’s attention and must know how

to question and listen effectively the other side”

Establishment of trust, confidence, and relationship between the parties could be done
through Communication that is why Lewicki, Minton & Saunders (2000a) identified
as “communication is the heart of the negotiating process”. If the heard is weak then

the outcome will be an ill-fated one.

Cognitive Intelligence is another requirement to a negotiator to bring successful
outcome in any negotiation as the negotiator is to comprehend the complex ideas,
make rational decisions and plan course of actions based on the facts and figures,
make judgment, manage vast amount of information, create multiple proposals, take

trade of decision and contingent agreement etc. (Gardner, 1983).

In the studies were conducted to analyze the effect in the outcome by emotion of the

r

negotiatc ! desired outcome
than the 5 A UNRI S EX dODy L el idd h YBRNn ol d| L2D0BY 1aging emotions
of their oV HONS Of-tre othet s khdvr-asethotionat A nt and it consist
the characier™ | ience and self-

regulation. Therefore the negotiator must possess above characteristics for the ability

to bring successful outcome (Daniel, 2005).

Social intelligence is the ability to understand the other people and their motivations,
and how to work cooperatively with them. Socially intelligent negotiators are good in
finding various solutions in an acceptable manner to the problems, active listener,
entertain interactions and excel in group organization, lead them and coordination of

activities of the group (Gardner, 1983).
2.6.4 Selection of model of the negotiation

According to the literatures reviewed, it is found there are two general models used in
negotiations. Based on the theoretical framework of the Negotiation, it is named as

Adversarial Model and Problem Solving Model. However, it is very seldom to find
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the version of single Model in a particular negotiation as negotiators used the both
Models as and when necessary during the negotiation process to counter other side.
(Meado, 1984)

The negotiation process described in the existing academic literature has discussed

about many models in negotiation. Those are:

v Competitive Model: negotiate with the intension of wining by manipulations

v Zero Sum Model: negotiate with the aim of giving other party nothing

v Individualistic Model: negotiate with ego

v Distributive Bargaining Model: negotiate to share the fixed pie

v Cooperative Model: negotiate the true intention to solve the problem.

v Collaborative Model: negotiate exchanging information freely.

v Integrative Bargaining Model: negotiate find mutually beneficial solution.

v Principled Negotiation Model: negotiates giving importance to the merit of the
problem.

However sofiig haseveists abdbyr ompetiBve [Mateh 0 Sum Model,

Individu i;%ﬂ 20t OmikEr | b IS HE SBAT gl 130G T Tt gl howing similar

characterist i<t

a) Facts and law rationales are manipulated to advance and defend position

b) Most commonly used one

C) Emphasizes the maximizing of the parties gains

d) Based on the cost benefit analysis

e) Constitutes a zero sum game

And other set of models namely Cooperative Model, Collaborative Model, Integrative
Bargaining Model and Principled Negotiation Model show some other characteristics/

similarities such as

a) Due diligence given to merit of the problem, not for ego of the individuals
b) Both parties genuinely attempt for mutually beneficial solutions

C) Both part’s needs or interests are identified and focused

d) Information is freely exchanged
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However, these models can be categorized based on the characteristic identity into
two distinct models of negotiation. One is adversarial model and other one is problem

solving model.

1) Adversarial Model

It is most commonly used in the legal negotiation where it is focused on winning in
the sense of maximizing the likelihoods the client prevails. Further, it is engage in
largely manipulative and competitive process in which a series of concession is made

from initial position to arrive at a compromise point.

Competitive Model, Zero Sum Model, Individualistic Model and Distributive

Bargaining Model are called as Adversarial Model.

The advantage of this model are mainly effective when only mater obtainable is a
Sing'e Obinr\fi\ln nanntiatinn nrnreace ic lace rnmMnlay £, tima fANciiMa and Works We”
when the
& Ury, 1941

Haeearoiberot Mowrgresier Bra Copdia solution. (Fisher

2) T
The problem solving model focuses to identify the parties underlying interest or needs
to create a broader range of potential solutions going out of the box.

The advantages of the problem solving model are usually result in greater satisfaction
to both parties, negotiations are experienced less intense and irritability, both parties
true needs or interests are often fulfilled and maintains interpersonal relationship and

future business relationship between the parties (Fisher & Ury, 1981).

Despite the above models are in practice, the communication skills of negotiator is
also play vital role in achieving a successful outcome through Negotiation. According
to previous research a successful negotiator must be able to

0 express themselves in a clear and precise manner;
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0 encourage dialog, by asking question and giving answers;

O use and detect non-verbal language

o listen, preferably in a pro-active manner, clarifying and rephrasing in their
own words the content of the message; and

0 persuade the other party of their ideas, arguments and viewpoints

The appropriateness of the models for an event of successful negotiation is depends
on many factors. There is a very famous statement that was made by a revolutionist
and a freedom fighter “our enemy determines the weapons we should take”. It is very
relevant for our context too that is selection of the negotiation model for a party is
determined by the model adopted by their counterpart. Apart and according to Kitzner
(1991), the nature of the dispute where remedy is only money, differences of
bargaining leverage where nonexistence of interdependency, the nature of the
relationship such as short term or long term and the time pressure to reach an

agreement are also decide the selection of the particular model.

However, there e ’ )ssible to switch
from ad SRl oJ in a particular
negotiation J 3 byike pastiaser Becay ty has used the
adversar , they ) t allow them to

step down from their previous position (Kitzner, 1991).
2.6.5 Strategies and tactics in negotiation

Fisher & Urey (1991) described in his well-known publication in conflict resolution
titled “Getting to Yes” that there are Four (04) major strategies identified in the
Negotiation:

1) Competitive bargaining

2) Corporative bargaining

3) Mixed bargaining (Competitive & Corporative)

4) Principled bargaining synchronizing the people, Interest, Options and Criteria
where:

People: Separate the people from the Problems
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Interest: Focus on interest based approach than not focus in the positional
bargaining

Option: Discover alternative solution for mutual benefit

Criteria: Insist of the usage of objective criteria that is based on the merit of the

problem in negotiation

According to Karrass (1974), in intimidation different forms is used as one of tactics
in negotiation put the other party into defence side to win the negotiation. The
intimidation forms are threat of law suit, use of expert in the subject matter, create
tension raising stake or using threat, uncomfortable seating arrangement,

embarrassing etc.

The other tactics stated by Ross (2005) that first attend unimportant one to reach final
outcome, aggressively pursues set terms to get the reaction from other side either
agree or to walk away, bad guy/good guy play that is the good guy blame the bad guy
who act with anger face with raised voice and show fairness and reasonability. The

other on g ( ng ) antly.

o 1

2.6.6 Cult R TS Ve Thgses

Culture retiecis the values and tunking patlerns, feelings, emolions, and behavior of

identifiable groups.

Culture is a complex in which there are knowledge, belief, art, moral norms, customs,
and skills that are required from the human in the society concerned (Johnson,
1962).Values and norms which are part in culture, can affect the negotiation either

stronger or weaker (Christopher et al., 2005).

The cross cultural barriers are another aspect influencing the negotiation outcome.
Salacuse (1993) evidenced that the culture of the party in negotiation has significant
impact on the negotiated outcome. In the above study there are ten traits were
considered to find out the cultural impact on negotiation outcome amongst twelve
nationalities India, Japan, China, Germany, Brazil, Britain, America, Israel, Spain,
Nigeria, Argentina and Mexico.
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The first trait is negotiating goal in terms of contract or relationship. One from
particular culture in a negotiation may interest to form Contract whereas one from
other culture will give utmost important to establish relationship for long term
businesses. Pye (1982) found in his study that many Asian counties including China
and Japan consider forming relationship as their first goal. The study of Salacuse
(1993) revealed that 74% of Spanish shown their interest to form Contract however
only 33% of the Indians responded for the contract as their goal and the majority for
the goal of making relationship. Therefore it is very important to understand the goal
of your counterpart as it is waste of time to attempt to make a contract deal first with a

person from the culture of preference to building the relationship first.

Due to the different culture and personality, the attitude of the negotiator generally
belongs to two basic categories that are one party can gain and the other one is the
both can gain. Therefore the second trait taken under the study was the negotiating

attitude towards reaching win-win solution or win-lose solution. The survey outcome

ShOWﬂ onlvy 2304 of Snanich aynracgad their attitiidas toward win-win So|uti0n

whereas: 18 Esaivesponseot Metertmninach . tRamdehiaix roblem solving
solution ! vhich recdiRu KL bsiA66ER AT dr2Isscitatticyas ng the Cultures.
The per ) npact by many

researchers. The personal style means way of talk, dress code, extent of interaction,
usage of title etc. the personal style vary from formal to informal Hall and Hall (1990)
stated that German Negotiators are very formal than American Negotiators. In the
study of Salacuse (1993), it is stated that two third of respondents revealed informal
personal style who usually commence with friendly approach and inquiring their
family well beings using the first name of the counterpart.

Generally the communication also varies within the culture in the form of directly or
indirectly. Person in some culture respond to the question straightforwardly and
precisely and some belongs to another culture respond indirectly by gesture, facial
expression and other body language. It is found from the study of Hall and Hall

(1990) that American and German are shown the direct communication and in the
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mean time it was found that French and Japanese communicate informally and

indirectly.

Culture sensitivity to time was another factor considered amongst the various cultures
by the researchers. The time sensibility can be evaluated in two different perceptions
one is punctuality to the negotiation and the other one is time spared to the negotiation
Gofstede (1989) stated that Germans are very punctual but hesitates to spend more

time for negotiation process.

Emotionalism is one of the key aspects in the success of a negotiation. Fisher and Ury
(1993) in their book titled “Getting to Yes” suggested that “separate people form
problem” it mean that negotiator should focus on the problem on the merit base than
arguing angrily or without patiently. Ability to express their emotion in the right time
IS an art in the negotiation process and also used as a tactic to win their side. The
study conducted by Liwickie et al (1993), it was established that a greater variation

observed in the various cultural groups under study. Americans and Spanish highly

express - , , & pe Asian countries
including JN mRafic eNtFo] d » feelings in the
negotiati RoRget: te GeHep e & sspondents from
German ) a lesser extent

though individual personality plays a vital role within the respective Culture.
2.6.7 Gender of the negotiator

In the modern business world, participation of women are everywhere in every field.
Economy of Sri Lanka and some other county is driven by women. Through the
construction industry dominated by the men in the managerial capacity and as well as
in the capacity of the work force, attempts are being made for equal opportunity to

women participation without any discrimination to the gender in every industry.

According to Maccoby and Jacklin (1974), Men are said to be dominant and women
are passive thus men can control the negotiation face. It is supported by Tannen
(1996) stating that men are talk and interrupt more frequently than women when they

interact. Further men talk and concentrate with direct language on subject matter
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whereas women are not. This male dominant character interpreted as men could bring
success outcome in any negotiation take place between men and women (Lovin &
Robinson, 1994).

Barron et al (1988) also stated that men and women are behalf differently when
interact. Few studies have found in the literature of the influence of the biological
character of the women in negotiation outcome. Scientific evidence demonstrated that
women’s ability to understand the nonverbal language is very higher than men
(DePaulo & Friedman, 1998). However according to the study of Rosenthal and
DePaulo, (1979a), it was contradictorily concluded that understanding accurately the
nonverbal language by women is possible only when the opponent shows truthful
behavior but the men are more skilled to judge the opponent nonverbal
communications when the deception and lying are made by the counterpart. Hall
(1987) stated that men are typically considered as more composed whereas women

are recognized as expressive in the negotiation table.

According 1o _° S€ : fect negotiation
; hat_ g in £00Ss cultys jon had no any

This is an inconsistence statement to the study conducted before by the Rosenthal and
DePaulo (1979), Hall (1987), DePaulo and Friedman (1998)

Therefore further in-depth study is required to validate the impact by Gender in
negotiation outcome however it is pertinent to say that gender mix in the negotiation

team may be a small step towards a successful negotiation.
2.6.8 Engineer’s well rooted position

According to governing condition of contract, the engineer usually has to play dual
roles as client representative to look after interest of the client as well as professional
expert in determining rights and obligation of the party where ambiguity persist in the
contract documents. It will lead the Engineer in a conflicting position in the dispute
negotiation as the Engineer some time under influence of the Employer and his
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determination and decisions sometime biased. It will usually influenced the outcome
of the negotiation as the employer often quote it as independent determination of the

engineer to defend his side (Ren et al, 2011).
2.7 Summary

Based on the literature review, it is summarized that any negotiation will be
successful only if they negotiate with honest intention to reach a mutual gain focus on
the merit of the problem ignoring personal ego. Some of the factors that influence the
successful outcome of the negotiations are well preparation prior to negotiation,
negotiation models, strategies and tactics adopted, selection of negotiator with
necessary skills and intelligent, gender, the cross cultural barriers and the
professional behavior apart from the substance of negotiation. The next chapter
presents the general and specific research process adopted to this study.
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CHAPTER THREE: RESEARCH METHODOLOGY
3.1 Introduction

This chapter explains the research process adopted for this study. Key elements of the
research process are described under seven main sections: research approaches,
theoretical frame, hypotheses generation, population frame, sample size, data

collection methods, analysis techniques has been followed in this investigation.

Firstly, the chapter begins by giving an overview of the research methodology and its
importance to understanding. The next sections outlines research approaches and
strategies used in general and the most suitable approach and strategy for this study
respectively. The chapter then discusses data collection and analysis techniques which
were used in the current study. The last section of the chapter explains the measures
used to claim the validity and reliability of the research findings. Finally a summary is

given in

3.2 Rese

In any _ o find answers

scientifically.

3.3 Theoretical Framework of the Research

A theoretical frame work is a conceptual model of how one theorizes or makes logical
sense of the relationships among the several factors that have been identified as
important to the problem. It is a logically developed, described and elaborated
network of associations among the variables deemed relevant to the problem situation
and identified through such processes as interviews, observations and literature
survey. The theoretical framework is the foundation on which the entire research is

generally based (Sekaran, 2016).
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Figure 1: Overview of research process of Research Methodology (Source: Sekaran, 2006)

3.5 Population Frame

Population refers to the entire things of interest that the researcher wishes to

investigate. The population frame is listing of the all elements in the population

(Sekaran, 2006).

The population of this research will be all infrastructure projects undertaken and

completed from January 2011 to December 2015 by the national and international

contractors who operate in Sri Lanka.
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3.6 Sample Size Selection
3.6.1 Sample

Sample is the subset of population. The research sometimes involves thousand and
hundreds of element and it is practically impossible to collect data from every element
considering the limitation of time, cost and human resources. By studying the sample,
the researcher should be able to draw a conclusion that could be generalized for the

entire population (Sekaran, 2006).
3.6.2 Sampling and Sampling Design

Sampling is the process of seeking representation of a population for investigation and
study (Wood and Haber, 1998). Sampling design is selection of appropriate sampling
techniques such as simple random sampling, stratified random sampling, cluster
sampling, area sampling & double sampling under the probability sampling design

and convenience sampling, Judgment sampling & Quota sampling under non-

probabil ak design, e FROFESEN engss.: Gf samp critical for the
StUdy th < B 158RtBH NG 0TS HHE: 2N A% GOSN A » researcher can
choose n WHATH| 16 (1N [[e) e bEd

Under the probability sampling design, a researcher can choose either simple random
sampling or systematic sampling or cluster sampling if the purpose of the study
mainly is for generalization. If the purpose of the study is for assessing deferential
parameter in subgroup of population and all subgroup have equal number of elements
then one can choose proportionate stratified random sampling or otherwise
disproportionate stratified random sampling should be chosen where unequal number
of elements in the subgroup. The area sampling is more appropriate if the main
purpose of the study is for collecting information from the localized area or confined
to particular locality. Choose double sampling to gather information from the subset
of the sample (Fellow et al., 1997).

A researcher would choose the convenience sampling under the category of non-
probability sampling design when the purpose of the study is to obtain very quick
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information, even if unrealistic, to feel for the variables of interest. The judgment
sampling could be used where the information can be provided by few experts
whereas the quota sampling is used where need responses from special interest

minority group.

In this research, it is intended to select simple random sampling procedure as all
elements in the population are considered and each element has an equal chance of
being chosen as the subject and it is having advantage of high generalization of

findings. Further the population is considerably small.
3.6.3 Determination of Simple Sample Size

The determination of sample size is depending on the confident level (how certain
researcher is that his estimates will really hold true for the population) and confident
interval or margin of error (how close researcher estimate the population parameters

based on the sample statistics).

In this e nples are . selected (frox gpulation with the 95%

P S A

confident | @E

3

Secapla SHA HE mined using the

-
¢
<
2

Sample !
3.7 Data Collection

There are two types of data collection techniques: qualitative and quantitative used in
research studies (Williams, 2007). These techniques include questionnaires,
interviews (individuals/groups/focus groups), observations of targeted events, and
document analysis or other textual and graphical data analysis, etc. This study
employed a document analysis as the primary data collection technique. Document
analysis is a tool used where the research study focuses on contemporary or historical
events (Saunders et al., 2007). This is a cost-effective data collection technique
(Denscombe, 1998).

Total of 30 projects where disputes between parties were referred to negotiation was
considered. The contractual documents, correspondences between contract parties
(client, head contractor, and subcontractor) were collected and from which project
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information such as scope, contract value, contract duration, type of client, type of
engineer, funding agency, procurement method, monitory value in negotiation,
negotiation period, outcomes of negotiations, governing condition of contract,
construction professional who involved in negotiation were extracted. The findings
of document analyses were used to strengthen the research questions and to answer

one of the research objectives partially.
3.8 Data Analysis

The Data analysis generally was carried out in two ways, either by qualitative or
quantitative techniques. In this research only quantitative data analyzing techniques
has been adopted by the researcher. Fink (2009) described that the quantitative data
analysis often involves the use of descriptive statistics and inferential statistics. Tan
(2002) defines descriptive statistics as measures used to describe or summarize data,
while inferential statistics are used to make inference about a population using a

representative sample drawn from it. As mentioned previously the research adopted a

quantitative ap , i , 1 documents of
construc ;:@1. it disy ed 10 _negptia analyzed using
{i;é(:._.:gf;;‘r"

frequencies 865 apks

3.9 Summary

In this chapter, research approaches, hypotheses generation, specific method of data
collection and data analyses techniques and the measures for data validation for
finding of this study has been elaborated in details. The next chapter gives the results

of the gathered and processed data.
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CHAPTER FOUR: DATA COLLECTION AND ANALYSIS

4.1 Introduction

Collection of data is a long process in a research and the researchers spend lot of
money, their time and effort for this purpose. In this chapter, the collected raw data
from the respondents through case study, interview and questionnaire document
analyses is presented in the summarized version in various forms such as tables,

various graphical forms to easily understand at a glance view.

Further, the collected data through various methodologies as stipulated above are
analyzed quantitatively as appropriate in order to arrive at conclusion of the research

from the findings.
4.2 Profile of the cases analyzed

Altogether thirty (30) cases were identified randomly subject to availability of time

and acce ons involved in
public a ector projects, gotiatic ' between client
and mai main 1 ANLLAGLQY . g )1 provides the
profile ir 2
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Table-01: Profile of the sample cases

Case No Ulme ey Sl Description of the Project Parties in Negotiation Engineer (Consultant) Profe§5|qnals el I Sl EL A Ol el
occurrence Sector Negotiation contract used Contractor
CIN/15-01 2015 Irrigation  2km canal lining and Structures Contractor vs Employee Employer Engineers, Quantity Surveyors Client own version Local
CIN/15-02 2015 Harbour  Pavement works to quay wall Contractor vs Subcontractor  Independent organization Engineers, Quantity Surveyors SBD/01 Foreign
CIN/15-03 2015 Road Widening 23km for six lanes Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/02 Local
CIN/15-04 2015 Irrigation zfﬂgﬁigon 917 8184 (Bt [PEIT) ¢ Contractor vs Employer Employer Engineers, Quantity Surveyors Client Own version Local
L Reconstruction of 200m long L . . FIDIC 2010
CIN/15-05 2015 Irrigation spillway Contractor vs Employer Independent organization Engineers, Quantity Surveyors (Harmonized version) Local
) . Construction of 3 Nos Anicutsand  Contractor vs Insurance Engineers, Quantity Surveyors, FIDIC 2010
NS 2015 Irrigation 5km canal embankment Company Sl ey Lawyer (Harmonized version) LOE
CIN/14-01 2014 Road 1.5km 4 lane Contractor vs Employer Engineers, Quantity Surveyors SBD/02 Local
CIN/14-02 2014 Piling 62 numbers of bored piles Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/02 Local
CIN/14-03 2014 Road 23km widening to 6 lanes from 2 Contractor vs Employer Engineers, Quantity Surveyors SBD/02 Local
- . Architect, Engineers, Quantity
CIN/13-01 2015 Building 12 storied Apartment Contractor vs Employer Employer QLin/evars SBD/02 Local
CIN/13-02 2013 Water eyors SBD/02 Local
Mini o
CIN/12-01 hydro iy leration Sracoptagore@y Foradqn i drecenyopanidipny  Hnoinets lo eyors SBD/01 Local
2012 power ;-z
CIN/12-02 2012 Harbour oY@ AT 5 ey tor vorigrag mloyar ne ) eyors SBD/02 Local
Jagaby WS NN LR BN W, L L2050 LeLly) FIDIC 1999 (Red
CIN/12-03 2012 Water i eyors Book) Local
) P by e IX %R LY Y7 ay eyors, FIDIC 1999 (Red :
CIN/12-04 2012 Road i e s i 74 T patariof ¥4 Ennledd Book) Foreign
CIN/12-05 2012 Water eyors FIDIC 1999 (Red) Local
CIN/12-06 2012 Road eyors FIDIC 1999 (Red) Foreign
CIN/12-07 2012 Road 34km widening to 2 lane traffic Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/02 Local
CIN/12-08 2012 Road 38km widening to 2 lanes traffic Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/02 Local
. . : . FIDIC 2006
CIN/11-01 2011 Road 10km widening to 2 lanes traffic Contractor vs Employer Employer Engineers, Quantity Surveyors (Harmonized version) Local
CIN/11-02 2011 Road 81km widening to 2 lane traffic Contractor vs Employer Semi government body Engineers, Quantity Surveyors Elo?):((): 1999 (Red Foreign
CIN/11-03 2011 Road 81km widening to 2 lane traffic Contractor vs Employer Semi government body Engineers, Quantity Surveyors EIOI?)LC): e (ree Foreign
CIN/11-04 2011 Road 53km widening to 2 lane traffic Contractor vs Employer Semi government body Engineers, Quantity Surveyors Elo?):((): 1999 (Red Foreign
CIN/11-05 2011 Road 53km widening to 2 lane traffic Contractor vs Employer Semi government body Engineers, Quantity Surveyors EIOI?)LC): e (ree Foreign
CIN/11-06 2011 Road 2km town improvement Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/2 Local
CIN/11-07 2011 Road 2km town improvement Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/2 Local
CIN/11-08 2011 Road 5km pavement upgrading Contractor vs Employer Employer Engineers, Quantity Surveyors SBD/1 Local
CIN/11-09 2011 Road 4km pavement upgrading Subcontractor vs Contractor Employer Engineers, Quantity Surveyors SBD/1 Local
CIN/11-10 2011 Road 4km pavement upgrading Subcontractor vs Contractor  Employer Engineers, Quantity Surveyors SBD/1 Local
CIN/11-11 2011 Road 4km pavement upgrading Subcontractor vs Contractor Employer Engineers, Quantity Surveyors SBD/1 Local




4.3 Analysis of cases resolved through Negotiation

This section presents the analysis performed on the collected data in terms of project
characteristics, causes for dispute negotiation, the monitory value involved in
negotiation, the professional background of negotiators, time consumed for
negotiation, gender effect on negotiation and finally the outcome of the negotiation in

a summarized form.
4.3.1 Project characteristics
(a) Type of Client

The analyses of cases focused on the type of the client engaged in the construction. In
general, the client can be categorized in public, private and public-private partnership.
The Figure-2 shows the type of clients from the sample cases. As indicated in the

Figure-2, except two, all twenty eight cases belong to public sector projects which

represeni 93% of i le. Only t jects bel ' ivate sactor. However,
none of Mersaty sbNMerbivas i dainkfient in the sample.
Accordir vil engineering
construc

Public & Private
Private client Patnership Client
7% 0%

Public Client
93%

Figure 2: Types of clients within the sample
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(b) Type of the Engineer (Consultant)

The Engineer is generally appointed by the Client in order to administer the contract
on behalf of the Client. The appointment can be from his in-house resources or
outsourcing from private or semi government organization. The type of the Engineer
was also focused in the cases analyzed. The Table # 2 presents the representation of
administers of the contract from employer, independent consultancy organization and

semi government organization.

Table-02: Classification of the type of Engineer (Consultant)

Type of the Engineer SEIME B2EEE

Frequency Percentage (%)

Independent organization 4 13

Semi government body 5 17

In-house resources of client 21 70

Total 30 100

As show 0 f by the in-house
teams of (¥ | of the 2d by the semi
governm bod sultancy firms.

(c) Origin of the Contractor

As a characteristic of the project, the origin of the contractor was focused in the cases
analyzed. There are local and foreign contractors operate in the Sri Lankan
construction field. Their representation to the sample is given in the Figure 3. It shows
that majority (77%) of the cases from the projects of local contractors and only 23%

of the cases from the projects of foreign contractors.
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M Local = Foreign

Figure 3: Origin of the contractor

(d) Procurement methods used

Focus was given in the analyses of cases for procurement methods too. The Figure-04

shows the aII cases are from either Tradltlonal Contract oiDeS|gn and Build contract.
rsity of Moratuwa. Sri
Nine (09) G&sss, (ou (i @ errtrsefr d from contract tﬁat was procured through
onic Theses 1ssertations

pg%%imfi@)t_mggﬂgereas rest of the 21 cases observed from

the projects that were delivered through traditional (admeasurements) procurement

method. The sample does not possess any other procurement methods such as build-
operate-transfer (BOT), build-own-operate-transfer (BOOT).

Design and Build
30%

raditional
Method
70%

Figure 4: Representation of Procurement method within the sample
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(e) Type of projects

The types of the project were focused as a project characteristic in analyses of cases.

The cases were generated by various types of Project such as road, building, irrigation

water supply, piling, harbour and hydro power projects. Figure 5 depicts the

distribution of subsector within the sample cases.

Building, 3% )
Water, 10% N

Harbour, 7%

Irrigation, 13%

S

\
R

- ¥ “q%{( 1 1%/ LY ‘;‘»,‘”J : '-‘;_‘. N
It is observelfom mionre 4 Hhanthe agalb

road SeC‘LUI « 11T OCLUIIULY UIT Ilhyauvil ocuivi

contribution received from the water sector.

Piling, 3% Mini hydro
Power, 3%

Road, 60%

ceived from the
LUNC |Ju.l L vVvILUl LV /U onure Whereas 10%

However, only 3% found from each

building, piling and mini hydro power sector from the sample cases.

(f) Contract value

The contract value as another characteristic was focused in the analyses of the cases.

Construction Industry Development Authority (CIDA) defines the contract value up
to LKR 10 million (Mn.) as small works, between LKR 10 and 150 million as

procurement of works and above LKR 150 million as major works. For the purpose of

this study, the following categorization is considered.

Small scale contract - up to 100 million

Medium scale contract - between 100 to 1000 million
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Large scale contract - between 1000 to 5000 million
Extra Large scale contract - above 5000 million

The figure-6 depicts the cases represents from respective scales of the contract value

Above LKR 5000 Up to LKR 100
Mn. Mn.
23% 17%

Between LKR Between LKR 100

1000 - '\I_/|}§R 5000 - LKR 1000 Mn.
17% 43%
UargrsityredoMicoatiawa) B hadka.
Electronic Theses & Dissertations
As show gwe 6 1B ey ¢! > medium scale
contracte [ _ 17% represents

from each small scale and large scale contracts. The cases from the extra-large
contract show 23% contribution.

(9) Duration of the contract

Due consideration was given in the analyses of cases for the duration of the contract
as projects duration varies contract to contract. The Table-03 gives the distribution of
sample cases in terms of the contract durations. It is observed from the Table-03 that
no case have the contract duration neither up to one year nor over four years. The
majority of the cases (47%) from the project with 3-4 years of contract duration
whereas the contract period of the project of 2-3 years shows least (13%) cases

however 40% of cases received from the construction duration of 1-2 years.
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Table-03: Duration of contract of the sample

Contract Sample cases

Duration Frequency Percentage (%)
Between 1-2 year 12 40
Between 2-3 year 4 13
Between 3- 4 year 14 47

Total 30 100

(h) Governing Condition of Contract

The governing Condition of Contract was also focused in the analyses of the cases.
The Table-04 indicates the distribution of sample cases based on the types of the
condition of contract. Generally the SBD series and own version of the client are used
for the contracts procured with local funds. The FIDIC series of Condition of

Contracts were used in the international competitive bids and foreign funded

contracts. = '569) of the Condition
of Contr Dy selrpas el PHYNC SdMed. (889} dalthd. meantime, only 6%
of the ce lition~oT_ Contract Trom" client's version. Neither
JCT fon C it of the sample
cases.

Table-04: Governing Condition of Contract

o Sample cases
Condition of Contract

Frequency Percentage (%0)
SBD/01 6 20
SBD/02 11 36
FIDIC 1999 (Red book) 8 29
FIDIC 2006 (Harmonized version)
FIDIC 2010 (Harmonized version) 2
Own version of client 2 6
Total 30 100
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(i) Funding sources of projects

Funding is blood for any construction contract and funding agencies play vital role in
the industry in determining terms of the contract. Therefore it was also taken into
consideration in the analyses of the sample cases as focal point. The Table-05 shows
distribution of various finding agency that funded for projects of the sample cases. As
noted in the Table-05, the Treasury funded projects are the majority with 44% cases.
Secondly EXIM bank (China) consist 20% of cases where as 13% of cases are from
ADB funded projects. Cases from local banks shares 10% of the cases while
minimum cases (3%) received from IDA & JICA funded projects. However, the cases

from private funded project represent only 7%.

Table-05: Funding sources of projects

) Sample cases
Funding sources

Frequency Percentage (%)
Internati 7 3
Asian De: ) ' A ‘ 13
Local Ban'® ‘ 10
Treasury o 44
Export Import Bank of China 6 20
JICA fund 1 3
Private fund 2 7
Total 30 100

4.3.2 Causes for dispute negotiation

The analyses of cases focused causes for dispute negotiation separately. Generally,
denial of the claims (contractual, global and ex-gratia) paves way to dispute
negotiation in the construction industry. The causes for dispute negotiation under this
study are given in the Table 6. As observed in the Table 6, the majority (33%) of the
cases are denial of cost claims. 14% of the cases are due to conflicting specification.

Denial of variation claim is found 10% whereas cases received (17%) for denial of
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progress and final payment. Apart from the above, cases for violation of contract

represents 20%. Balance 6% equally shared by insurance claim and retention claim.

Table 6: Causes of disputes

Case No Causes for dispute negotiation Nature of the
Dispute

CIN/15-01 Entitlement of Contractor (C) for idle Costclaim
payment was rejected by Employer/
Developer (D)

CIN/15-02 Finance charge for delayed payment was Violation of
not honored by D contract condition

CIN/15-03 Discrepancy between contract data and Conflicting
BOQ on the markup for provisional sum specification

CIN/15-04 Prolongation cost of C due to delays by Costclaim
government authorities was denied by D

CIN/15-05 Prolongation cost of C due to design delays Cost claim

CIN/15 ‘ i = Do HOR D] o [_v {ls 1 ALY Ay Ars ance CIa'm

CIN/14 ntion claim
beyond reasonable period (over two years)

CIN/14-02 Remobilization cost of C due to delay to Cost claim
issue variation order was refused by D

CIN/14-03 E withheld taking over certificate until Violation of
settlement of third party damages by C contract condition

CIN/13-01 Idle cost of C due delays in material supply Cost claim
by client

CIN/13-02 Variation for thrust block construction as Conflicting
discrepancy in description between BOQ specification
and pricing preamble

CIN/12-01 Reduction of unit rate by D for quantity Violation of

increases in the absence of such provision
was challenged by C

contract condition
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CIN/12-02

CIN/12-03

CIN/12-04
CIN/12-05

CIN/12-06

CIN/12-07

CIN/12-08
Si
CIN/21-0[5ET3E )
.\

CIN/11-02
CIN/11-03
CIN/11-04

CIN/11-05
CIN/11-06

CIN/11-07

Change of method of underwater
construction from in-situ to precast was not
treated as variation since C proposed it

D delayed payment of subcontractor (SC)
on ‘back to back’ basis as D yet to receive

D rejected the payment of custom charges
as material purchased locally was
challenged by C

D turned down the cost claim of C for
removal of tax on bitumen by change in
legislation

Denied payment for geotextile on boulder
filling was challenged by C

C disagreed with determined variation rate
of asphalt layer thickness of 40mm from
50mm by a proportionate calculation

D ordered variations durina the defect
KMMGEGiAk ;\}}_,:,n

.t)(‘)nFrol\;\/”sc;ivlluaagr“t.r.\.e 'i'r;gtruction of E was
rejected by D and challenged by C

Request of rate wvariation to asphalt
concrete using granite aggregate instead
limestone was challenged by D

Cost of additional haulage to cater the
increased demand by over 500 of random
rubble times was declined by D

Denied payment for geotextile on boulder
filling was challenged by C

D refused to pay financial charges for
delayed progress payments

Unrecoverable overhead cost of C due to
scope reduction was denied

Variation claim

Violation of
contract condition

Progress payment

Cost claim

Conflicting
specification

Variation claim

Cost claim

claim

Progress payment

Variation claim

Cost claim

Conflicting
specification

Violation of
contract condition

Cost claim
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CIN/11-08 Notified arithmetic error in final payment Final payment
was unattended and closed accounts by D

CIN/11-09 Final bill payment of SC was unsettled by Final payment

D
CIN/11-10 Financing charge for delayed payment of Violation of

SC was rejected by C contract condition
CIN/11-11 Back to back contract between C and SC. Final Payment

Rate reduction due to quantity increase of
aggregate base course by a variation
similarly applied to SC who challenged it

4.3.3 Monitory value involved in negotiation

Monitory value involved in negotiation was also focused in the analyses of cases. It is
tabulated in the Table 7 in descending order among the category of nature of disputes.
The monitory values vary from LKR 0.9 Mn to LKR 88 Mn in the cost claim.

Similarh ar m L : 1.to J for the cc 1g specification.
The mor ‘ ien claim ovary: from. L KR 5 LKR 145 Mn
whereas (116 %= A AT LKR 2.7 Mn to
LKR 17 prog pay ' payment vary

from LKR 7 Mn to 120 Mn and LKR 3.4 Mn to 5.6 Mn respectively.
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Table 07: Magnitude of the monitory value involved in negotiation

Case No Nature of the Dispute Monitory value in negotiation LKR (Mn) % value on contract sum
CIN/11-01 Cost claim 88 10
CIN/11-04 Cost claim 86 1
CIN/12-05 Cost claim 24 10
CIN/11-07 Cost claim 14 4
CIN/12-08 Cost claim 13 Less than 1
CIN/14-02 Cost claim 5 1
CIN/15-05 Cost claim 4.2 1
CIN/13-01 Cost claim 3.75 1
CIN/15-04 Cost claim 3 1
CIN/15-01 3
CIN/12-06 on! 1
CIN/11-05 fiflaipn o 4 N _ Less than 1
CIN/13-02 it 1
CIN/15-03 fiiidat | 2
CIN/11-08 6 4
CIN/11-11 3
CIN/11-09 3
CIN/15-06 4
CIN/12-04 Progress payment 120 1
CIN/11-02 Progress payment 7 Less than 1
CIN/14-01 Retention claim 45 1
CIN/11-03 Variation claim 145 1
CIN/12-07 Variation claim 44 1
CIN/12-02 Variation claim 7 2
CIN/14-03 Violation of contract condition 174 3
CIN/12-01 Violation of contract condition 12 10
CIN/11-06 Violation of contract condition 9.5 3
CIN/12-03 Violation of contract condition 6 7
CIN/15-02 Violation of contract condition 2.7 6
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4.3.4 Construction professionals involved in negotiation

The analyses of cases did not ignore the involvement of construction professional in
negotiation. Figure 6 shows the professional involvement in negotiation. The majority
involvement is engineering and quantity surveying professionals who share of 92%
more or less equally. The involvement of Accountant, Architect and Lawyer are very
minimal (each 1%). The balance 5% only shared by other category who may be
belongs to other professional or personnel without any educational or professional
backgrounds.

Accountant
Other 19 Architect

5%
Quantity Surveyor
42%
‘\ La‘ r

University of Moratuwa, Sri Lanka.
Electronic TRescs &MBISSEFEIions

ron

B Accountant ® Architect M Engineer ® Lawyer = Quantity Surveyor Others

Figure 7: Professional involvement

4.3.5 Time taken for negotiation

Time taken for negotiation was another aspect taken in the analyses of cases. A
breakdown showing the time taken for negotiation is depicted in the Table 8 where it
ranges from minimum of six months to maximum of five years. The majority (40%)
of the cases has taken up to five years and only 10% of the cases reached conclusion
within six months. Conclusion reached within 1 year for the 17% of the cases whereas
10% of the cases reached conclusion within 1-2 years. 2-3 years was taken for

concluding 20% of the cases. Only 3% of the cases took 3-4 years for negotiation.
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Accordingly it is questioned the fundamental assumption of settlement of dispute

within shorter time through negotiation.

Table 8: Time taken for negotiation outcome

Time taken for Sample Cases
negotiation Frequency Percentage (%)

Up to 6 months 3 10

Up to 1 year 5 17

Up to 2 year 3 10

Up to 3 year 6 20

Up to 4 year 1 3

Up to 5 year 12 40

Total 30 100

4.3.6 Ge

B

ol D UA 88 1 #al Liamyhent 1 6% Aot e

The gen yzed and it is

shown ir as male and 1%
of the negotiators as found as female however no participation of transgenderist is

exist. Therefore, the male domination can be seen in the dispute negotiation.

Table 9: Gender involvement in negotiation

Representation

Gender
Frequency Percentage (%)
Male 191 99
Female 2 1
Total 193 100
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4.3.7 Negotiation outcome

The Table-10 presents the negotiation outcomes in view of “successful”, “partially

successful” and “unsuccessful”. The definition of the above terminology is given
below.

Successful - claimant interest is fulfilled
Partially successful- claimant interest is compromised with other party
Unsuccessful — Clamant received nothing

From the Table-10 it can be seen that the majority (67%) of the cases (20 cases out of
30) was unsuccessful. Partially successful result was received for 10% of the cases.
However, only 7% of cases show successful negotiation outcome. It is also questioned

the basic assumption that negotiation is a preferred dispute resolution technique.

Table-10: Details of negotiation outcomes

Case No Nature of Negotiation Reasons for the outcome
CIN/15 u‘n o S YT Uneiigbdad iy Whprofid gl practice
CIN/15-0%3554 4 practice
o VAR
CIN/lS’U\) UUIIIIIULIIIU YuuvuLooilul IIIIrJMI Ltrarln aliv Ul]biased deCiSion
specification of engineer
CIN/15-04 Cost claim Unsuccessful Unprofessional practice
CIN/15-05 Cost claim Unsuccessful Unprofessional practice
CIN/15-06 Insurance claim  Unsuccessful Norm of insurance companies
CIN/14-01 Retention claim  Unsuccessful Unprofessional practice
CIN/14-02 Cost claim Successful Impartial and unbiased decision
of employer
CIN/14-03 Violation of Successful Impartial and unbiased decision
condition of employer
CIN/13-01 Cost claim Unsuccessful Unprofessional practice
CIN/13-02 Conflicting Successful Impartial and unbiased decision
specification of employer
CIN/12-01 Violation of Unsuccessful Unprofessional practice
contract (revenge)
CIN/12-02 Variation claim  Successful Impartial and unbiased decision
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of employer

CIN/12-03

CIN/12-04

CIN/12-05
CIN/12-06

CIN/12-07

CIN/12-08

CIN/11-01
CIN/11-02

CIN/11-03

CIN/11-04

CIN/11

L3

W

CIN/11

CIN/11-07
CIN/11-08

CIN/11-09

CIN/11-10

CIN/11-11

;‘f ALY C
¥ jspebifeatio

Violation of
condition

Progress
payment

Cost claim

Conflicting
specification

Variation claim

Cost claim

Cost claim

Progress
payment

Variation claim

Cost claim

Haiony df

Cost claim
Final payment

Final payment
Violation of

condition
Final Payment

Unsuccessful
Unsuccessful

Unsuccessful
Unsuccessful

Successful
Partially
successful

Unsuccessful
Unsuccessful

Successful

Partially

Unsuccessful
Unsuccessful

Unsuccessful
Unsuccessful

successful

Unprofessional practice

Client interference and biased
determination

Unprofessional practice
Unprofessional practice

Impartial and unbiased decision
of employer

Compromise

Unprofessional practice
Unprofessional practice

Impartial and unbiased decision
of employer

Compromise

practice

Unprofessional practice

Unprofessional practice
(revenge)

Unprofessional practice
(revenge)

Unprofessional practice

Impartial unbiased

Further, if summarized by reasons, 53% of the cases suffered from unprofessional

practice of the construction professionals of the in-house team of the employer. 10%

of the cases suffered due to unprofessional practice of the main contractor in order to

take revenge against the subcontractor. Because of the norm of the insurance

company 3% of cases suffered with unsuccessful result. Only 10% of the cases were
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able to take a win-win outcome compromising interest of both parties. The impartial
and unbiased behavior of the professional gave only 23% of the successful outcome.

The summary is given in the Table-11.

Table-11: Summary of negotiation outcome against reasons

Negotiation outcome

Reasons for negotiation successful Partially Unsuccessful ~ Total

outcome Success

F % F % F % F %
Unethical/unprofessional 16 54 16 54
practice of engineer (in-house)
Unethical/unprofessional 3 10 3 10
practice of contractor
Norm of insurance company 1 3 1 3
Impartial and unbiased 7 23 7 23
decisions
Compromised settlement 3 10 3 10
TOtaI 7 212 2 1N 2N R7 30 100
4.4 Anal 1osinl e tyveanaredk

This sections presents the discussion of the analyses in dispute negotiation carried out
in the forgoing sections in terms of type of client chosen procurement methods,
governing condition of contracts, types of projects, contract value, contract value and
durations, type of projects, gender and professional background of the negotiators,

monitory value involved in negotiation and the length of the negotiation period.
4.4.1 Project characteristics and negotiation outcomes
(a) Type of the client and negotiation outcomes

The projects was represented by collected cases belongs to either public or private
sector. The negotiation outcomes from the minority (7%) private sector shows
completely negative results and the negotiators were unable to draw a successful
outcome. However all successful outcomes (33%) was obtained from the public sector
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client who represents 93% of the sample of the study. The comparison is shown in the
Table 12.

Table 12: Relationship between types of client negotiation outcome

Negotiation Outcome

Type of Client  Successful Partially unsuccessful Total
successful

Public 7 (25%) 3 (11%) 18 (64%) 28 (93%)

Private 0 (0%) 0 (0%) 2 (100%) 2 (7T%)

Total 7 (25%) 3 (11%) 20 (67%) 30 (100%0)

Since the contractor and the client from private sector, both parties attempted to
maximize their benefits than exploring mutually beneficial solutions. It is a general
tendency of private sector to show greediness when any negotiation involves
monitory values because of their hudoetary limits. On the other hand, the negotiators

represeniec i i BEerstlieras veOBtLEw ad i i staarues he public funds
Tk |

under buregis

r" i rotidedad LA A L ol L AssYasn B e AL ydd g 1 bk atary deficits by

getting adlc o i focations™ tt proved by the

parliament. Therefore it seems that the type of client, one of the project characteristics

can have significant relations to the negotiation outcome.
(b) Type of the engineer and negotiation outcome

In the cases under study, independent engineers (13%), engineer from Semi
government (17%) and rest (70%) from the Employer administered the contracts.
Table 13 presents the outcome of the negotiation with respect to the types of engineer.
It is revealed that the rate of successful of negotiation very high (100%) when the

engineer is an independent body.
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Table 13: Relationship between type of engineer and negotiation outcome

Negotiation Outcome

'IIE'ypg of Successful Partially unsuccessful Total
ngineer

successful
Independent 3 (75%) 1 (25%) 0 (0%) 4 (13%)
organization
Semi 2 (40%) 2 (40%) 1 (20%) 5 (17%)
government body
In-house team of 2 (10%) 0 (0%) 19 (90%) 21 (70%)
Client
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)

However only 10% rate successful negotiation observed when both client and
engineer from same organization. Under the semi government body also the

contractor received favorable outcome of 80% which included partially successful

Outcome Thiec Aamnne tratne that an AanAinanr fram nmnlavinr farn rlifficulties in play
dual rol Ep\% Y ) pd vaTsetyiode VR ravesesativeank a mployer which
influencec (g

- | ¢ \ y
_g’fg stadaiidbinie A< iisovnéablfd

(c) Orig

The negotiation outcome against the origin of the contractor tabulated in the Table 14
where the local contractor represents 77% while international contractors represent

23% of the sample.

Table 14: Relationship between origin of the contractor and negotiation outcome

Negotiation Outcome

Ol @i Successful Partially unsuccessful Total
contractor

successful
Local 5 (22%) 1 (4%) 17 (74%) 23 (77%)
Foreign 2 (29%) 2 (29%) 3 (42%) 7 (23%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
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However, the majority (57%) of favourable outcome was harvested by foreign
contractors and only 26% of the favourable outcome for locals within the respective
representation. It can be interpreted as that the international contractors possess either
domination power or very good negotiation skills to turnout the negotiation process in

their favour.
(d) Procurement methods and negotiation outcome

The Table 15 presents the negotiation outcome against the procurement method of the
contracts among the sample cases. It shows the contracts were equally procured
through traditional method (50%) and design and build method (50%) however the
outcomes for the contractor was derived through both procurement methods shows
considerable variations between the design and build (20%) and traditional methods
(13%) in overall.

Table 15: Relationship between procurement method and negotiation outcome

Negotiation Outcome

P SHC \ Partially nsucce Total
methoc _~:(,.v:%? Maraldh

Traditic _f a4k ‘ 15 (50%)
Design & buiid 3 (2U%) 3 (2U%) 9 (oU%) 15 (50%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)

(e) Type of project and negotiation outcome

The relationship between negotiation outcome and the project types is depicted in the
Table 16. Except piling all other subsector (types of project) shows less 50% success
rate. Harbor shows 50% success rate. Therefore, meaningful relations could not be

seen in the negotiation outcome by the subsectors
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Table 16: Relationship between type of projects and negotiation outcome

Negotiation Outcome

Type of _
projects Successful Partially Unsuccessful Total
successful
Road 3 3 12 18 (60%)
Irrigation 1 0 3 4 (14%)
Harbour 1 0 1 2 (7%)
Water 1 0 2 3 (10%)
Building 0 0 1 1 (3%)
Piling 1 0 0 1 (3%)
Mini hydro 0 0 1 1 (3%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)

(f) Contract value and negotiation outcome

The large and extra-large scale contracts presents more favorable outcome to the
contractor in the Table 17. 44% favourable outcome was achieved in the extra-large
category whgks Mos! )Y OM 1% 8 WaS_ 6y from the large

S

category 1@5 Fhiatewas veryHugR d vthey seaakh i scale contracts.

There ce gsansvidrbtnfitsh ek ilue involved in
negotiations Is insignificant percentage for large and extra-large category and can be

accommodated within the contingency amount of the contract.

Table 17: Relationship between contract value and negotiation outcome

Negotiation Outcome

Contract Total
value Successful Partially Unsuccessful

successful
Small scale 1 (25%) 0 (0%) 3 (75%) 4 (13%)
Medium scale 1 (8%) 0 (0%) 12 (92%) 13 (44%)
Large scale 3 (75%) 1 (25%) 0 (0%) 4 (13%)
Extra-large scale 2 (22%) 2 (22%) 5 (56%) 9 (30%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
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The second one is involvement of international contractors in the large and extra-large

contracts as they are very powerful than local contractors.

The success rate within the small scale contracts was only 25% whereas it was 8%
within the medium scale contract. On the other hand large scale contracts shown
100% success rate with the consideration of partially successful cases. In the
meantime, the extra-large contracts provided successful and partially successful

outcome of 44%.
(9) Contract duration and negotiation outcome

Influence by the contract duration in the negotiation outcomes is illustrated in the
Table 18. The findings illustrate no relations between the negotiation outcomes and
contract durations. The contract duration varies from 1 to 4 years and shows no any
linear relationship however it shows that the middle group represents 2-3 year period

of contract duration possess majority of successful outcome than other two groups in

the lower duration (1-2 vears) and upper duration (3-4 vears). When the duration of
th n f k) THRECTIGhB2H ael figdbbadr anvEl Al ks, tim r

e Co "/i%i € Occur as
professiona[3sgly from orie otganizationtd &ther otgantzation T er opportunities
which is one o7 for ‘decli Time taken for

building up relationship & trust could be a reason for lower rate of success than the

next group of the duration (1-2 years).

Table 18: Relationship between contract duration and negotiation outcome

Negotiation Outcome

Contract

duration Successful Partially Unsuccessful Total
(vear) successful

Between 1-2 3 (16%) 0 (0%) 16 (84%) 19 (63%)
Between 2-3 3 (38%) 3 (38%) 2 (24%) 8 (27%)
Between 3-4 1 (33%) 0 (0%) 2 (37%) 3 (10%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
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In the light of the above, it can be stated that some of the project characteristics such
as type of client, procurement method, contract value, type of the engineer, origin of
the contractor (local or international) are able to alter the negotiation outcome and the
rest of the characteristic did not show such ability to alter the negotiation outcome.

(h) Standard forms of contract and negotiation outcome

The SBDs and own version of the client are used generally for the treasury funded or
local bank funded project whereas FIDIC version are used for foreign funded projects.
if grouped into two categories as SBD forms and FIDIC forms, the SBD forms shows
only 5% of the success rates whereas FIDIC forms shows 82% of successful
outcome. Therefore the projects use FIDIC version more Preferable than the use of
SBDs.

Table 19: Relationship between standard forms of contract and negotiation outcome

Negotiation Outcome
Standard form

of cont LItz
SBD/1 (0%) O~ (0%) DR 6 (20%)
SBD/2 " - 11 (37%)
FIDIC1999 5 (63%) 3 (37%) 0 (0%) 8 (27%)
(Red)

FIDIC2006 0 (0%) 0 (0%) 1 (100%) 1 (3%)
(Harmonized)

FIDIC2010 1 (50%) 0 (0%) 1 (50%) 2 (7%)
(Harmonized)

Own version of 0 (0%) 0 (0%) 2 (100%) 2 (7%)
Client

Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
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(i) Relationship between funding agency and negotiation outcome

Construction industry in Sri Lanka is funded by many funding agencies in the form of
loan or grant. Negotiation outcome with respect to the funding agencies are given in
the Table 21. In which the cases from treasury funded, private funded and
International development agency (IDA) funded projects shows 100% failure whereas
export import (EXIM) bank of China shows majority (83%) of successful outcome
while Asian Development Bank (ADB) was in the second rank with 50% success rate.

The Local Bank funded projects shows only 33% success rate.

Table 20: Relationship between funding agency and negotiation outcome

Negotiation Outcome

ggﬂi‘gg Successful Partially Unsuccessful Total
successful
IDA 0 (0%) 0 (0%) 1 (100%) 1 (3%)
ADB 2 (50%) 1 (25%) 1 (25%) 4 (17%)
LB (8396 il Ndeve) 11 43deq) 3 (10%)
B ' ' 13 (43%)
EXIM ( . (66%) (17%) (17%) 6 (20%)
PF 0 (0) 0 (0%) 2 (100%) 2 (7%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)

4.4.2 Cause of disputes and negotiation outcome

The fate of negotiation outcome with respect to the causes of dispute is presented in
the Table 21. The majority of successful outcome was received from the variation
category (67%). The next highest (50%) favorable outcome for contractor was derived
from conflicting specification. The cost claim and violation of conditions was in the

third and fourth place with 20% and 17% respectively.
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Table 21: Relationship between causes of disputes and negotiation outcome

Negotiation Outcome

Causes of disputes Successful Partially Unsuccessful Total
successful

Cost claim 1 (10%) 2 (20%) 7 (70%) 10 (33%)
Violation of 1 (17%) 0 (0%) 5 (83%) 6 (20%)

condition

Conflict 2 (50%) 1 (25%) 1 (25%) 4 (13%)

specification

Insurance claim 0 (0%) 0 (0%) 1 (100%) 1 (3%)

Retention claim 0 (0%) 0 (0%) 1 (100%) 1 (3%)
Variation claim 2 (67%) 0 (0%) 1 (33%) 3 (10%)

Progress payment 0 (0%) 0 (0%) 2 (100%) 2 (7%)

Final payment 1 0 2 3 (10%)

Total i A R CD lew 30 (100%)
It is ob thd-iterint ofllfedétiediod’ LobUNsiADe 1, and progress
payment tall With g stucCessi ults (33%) were

achieved for final payments.

Insurance companies generally attempt to reject any claim in the first instant and
shown similar attitude in the negotiation too unless otherwise threat to take legal
actions against them. However the all failure cases were found within the contractual
frame or claimant’s rights under the contract. For example, issuing a taking over
certificate upon completion of a section has no relation with the compensation by the
contractor to property damage of third parties. Similarly the unattended arithmetic
correction was a professional negligence in the final payment as it could have been

done easily before close out the accounts.
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4.4.3 Monitory value and negotiation outcome

Table 22: Relationship between monitory value involved and negotiation outcome

Negotiation Outcome

Monitory value

(Mn) Successful Partially Unsuccessful et
successful

150-200 1 (100%) 0 (0%) 0 (0%) 1 (3%)
100-150 1 (50%) 0 (0%) 1 (50%) 2 (T%)
50-100 1 (33%) 1 (33%) 1 (34%) 3 (10%)
10-50 3 (60%) 1 (20%) 1 (20%) 5 (17%)
1-10 1 (6%) 1 (6%) 16 (88%) 18 (60%)
Uptol 0 (0%) 0 (0%) 1 (100%) 1 (3%)
Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
The anal f f jotiation and the
outcome it theCiag kg 20 1 Thlhad Hithr aftlétathan LKR 10 million
shows h CESSTUL Fate (89%0)” The middle - Tayers: the 2r the monitory
value be n f 25% however

top layer between LKR100 and LKR200 shows rate of 33% as unsuccessful.

Therefore the magnitude of the monitory value seem immaterial for the outcome and

it is contrary to the general perception that small monitory value can be easily win

through negotiation.

4.4.4 Construction professional and negotiation outcome

It is shown in the Table 24 the professional background of the negotiators influenced

the outcome to a success. The engineers and quantity surveyors were able bring the

successful outcome than the other professionals such as accountant, architect or

lawyer who participated in three different cases and who achieved 0% successful

outcome in which the engineers and quantity surveyors were also participant as
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negotiators. Therefore, any influence in negotiation outcomes by construction

professional is not established in this study.

Table 23: Relationship between construction professional and negotiation outcome

CerEE s Negotiation Outcome

orofessional Successful Partially Unsuccessful Total
successful

Accountant/Engineer/ 0 (0%) 0 (0%) 1 (100%) 1 (3%)

Quantity Surveyor

(QS)

Engineer/QS 7 (26%) 3 (11%) 17 (63%) 27 (87%)

Architect/Engineer/QS 0 (0%) 0 (0%) 1 (100%) 1 (3%)

Engineer/ Lawyer/QS 0 (0%) 0 (0%) 1 (100%) 2 (7%)

Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)

4.4.5 Time taken for negotiation and negotiation outcome

The tren o] > negoatiatj ( egotiation is shown in the
Table 2t

and incre

0-pf. neqatiatiqr reduces. rate ( cessful outcome

Table 24: Time taken for negotiation and negotiation outcome

Time taken Negotiation outcome

for Successful Partially  Unsuccessful Total
L successf

negotiation ul

Upto6 2 (67%) 0 (0%) 1 (33%) 3  (10%)

months

Upto 1 year 2 (40%) 0 (0%) 3 (60%) 5 (17%)

Up to 2 year 1 (33%) 1 (33%) 1 (34%) 3  (10%)

Up to 3 year 1 (17%) 1 (17%) 4 (66%) 6 (20%)

Up to 4 year 1 (100%) 0 (0%) 0 (0%) 1 (3%)

Up to 5 year 0 (0%) 1 (8%) 11 (92%) 12 (40%)

Total 7 (23%) 3 (10%) 20 (67%) 30 (100%)
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4.4.6 Gender involvement and negotiation outcome

The Table 26 presents the gender influence to the negotiation outcome. All successful
outcome and partially successful cases (33%) was derived from the team comprising
male only. The gender mix never makes any positive effects towards the successful
outcome. No data was available to discuss about the ability of drive successful

outcome by the team of female.

Table 25: Gender involvement and negotiation outcome

Negotiation Outcome

Gender Successful Partially Unsuccessful Total
successful

Male only 7 3 18 28

Male and female 0 0 2 2

Total 7 3 20 30

4.5 Sum

This chapter has basically focused to present the collected data in appropriate
summarized forms and to analysis the data to find causes to outcome in negotiations
in the construction industry. The data collected through cases has been analyzed by
qualitatively. From the analysis, it is found that some of the project characteristics
have influenced the negotiation outcome. Those are type of the client, type of the
Engineer, origin of the contractor, procurement method and the contract value. Other
characteristics namely period duration, subsector of the project, condition of contracts
are not found as influential to any negotiation outcome. On the other hand, causes of
disputes, monitory value involved in negotiation and the time taken for negotiation
are capable of altering negotiation outcome. The next chapter presents the research
conclusion and recommendation based on the findings from the analysis and the

discussion.
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS
5.1 Introduction

The previous chapter presents the analysis of the data gathered from the industry.
This chapter is the last chapter of this research and contains three sections. In the first
section, the achievement of aim and objectives by this research is reviewed and draws
a conclusion from the finding of this study. The second section presents set of
recommendations focusing the remedial measure to counter failure rate of negotiation
outcomes based on the synthesized findings and the chapter ends with a concluding

summary in the third section.
5.2 Conclusions and Recommendations

The primary focus of this research was designed to identify the means for improving
effective use of negotiation and for mitigate the unsuccessful negotiation outcome in
the Sri Lankan construction industry. In view of this there were four main objectives

were establispie yiven in the chapter one, seareh anp) consisting only

PR |
e .

documer A pasily BLergidee-was reM ke 0 have a better

understa svviegoliHvi amipracetk e international
dimensicns. The next slage of rescarch invelved administenng document analyses
within the contractors who possess ICTAD gradation of C1 in the civil engineering
construction in the Sri Lankan construction industry where contractual documents and
the correspondence exchanged between the parties with respect to the claims and
dispute negotiations were collected and studied. Data were gathered to identify
negotiation process and outcome in the context of Sri Lankan construction industry.
Thereafter the data analyzed using quantitative data analyses techniques. In the next
stage the synthesized findings were compared with the findings from the literature

review and recommendation has been made.

In the literature review, it is found that extensive preparations for negotiation and post
negotiation analyses, selection of problem solving approach, better communication
skills (verbal and none verbal), ability of separate people from the problems

(emotional control), expertise in the subject matter of negotiation, establishment of
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friendship and rapport with the other parties in negotiation gender mix in negotiation
team are the key causes for successful outcome in a negotiation. On the other hand,
the different culture of the negotiation parties, professional background of the
negotiators, positional bargaining, intimidates the other parties, entrenched position of

engineer and adversarial approach are caused unsuccessful outcome.

The first objective was to find out the causes for negotiation success and unsuccessful
in the Sri Lankan Construction Industry. The finding has been given in the chapter
Four (section 4.3.7). Accordingly, unethical behavior and unprofessional practice of
the employer and engineer cased unsuccessful outcome extensively in negotiation.
This behavior of can be seen in the adversarial approach stipulated in the literature. It
was mainly when appoint engineer for the contract from the in-house resources of the
employer where 54% of the cases were suffered with unsuccessful outcome. On the
other hand, when the parties exercise their power and authority in an impartial and

unbiased manner, the successful outcome of the negotiation were achieved.it was

achieved whean tha enninear from tha indenendant arnanization or semi government

organiza
The se j Wevwvash ey rinyestis etween project
charactel . g g period monitory

value involved in negotiation, gender involvement and negotiation outcome. The
finding has been given in the chapter Four (Section 4.4.). Under the project
characteristic, type of client, type of the engineer, origin of the contractor, contract
value, contract period, governing condition of contract and funding agency were
discussed to find any relationship with the negotiation outcome. Finding has been
given in the chapter four (section 4.4.1). Findings reveals that type of the client, type
of the Engineer, origin of the contractor, procurement method, funding agencies, form
of contract and the contract value shows relationship with negotiation outcome.
However, the contract period and subsection (type of project) has shown no relations
with the negotiation outcome.

Therefore this research concludes that the successful outcome can be derived from

some of the project characteristic: public client than private, involvement independent
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engineer than in-house team of the employer, design and build procurement method
than traditional method, EXIM bank of China than treasury and usage of FIDIC than
SBDs.

Relationship between the professional background of the negotiators and the
negotiation outcome were found in the literature review however no such relationship
has been established in these research findings in the section 4.4.4 of chapter four.
Similarly, effectiveness of gender mix in the negotiation team to bring the successful
outcome as found in the literature review has not been established from the research

findings of this study which has given in the chapter four (section 4.4.6).

Research findings for relationship between time taken for negotiation and negotiation
outcome has been in the section 4.4.5 in the chapter four where the findings conclude
that the successful outcome can be obtained by negotiation if the negotiation period is

within the period up to maximum one year.

Relationship hetween the monitory value involvement and the negotiation outcome
from the dinGvVgdSHac ) HewiSiEa i viidh, seEliodN K 3 the chapter four
Where |t Lot g | ol 8 A c . LA Wb R | IS e 2 b CRAd R 45 Iue Involved |n
negotiation 711 of the human.

Therefore this research concludes that relationship could not be established by this

study.

Third and the final objective of the research were to identify the means of improving
effective use of negotiation in the Sri Lankan Construction industry. The findings of
the research in this regard have been shown in the chapter four. The research

recommends the followings.

1. encourage to engage the contract administrator from independent or semi
government organization in the construction industry.

2. limit the negotiation period up to maximum of one years for favorable outcome.

3. improve the ethical behavior and professional conduct of the construction
professional through the professional bodies in Sri Lanka
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5.3 Limitations

o Only 30 samples were taken into account of the analyses out of 37 because of
the incompleteness of the data and reluctant of the respondents to disclose
confidential nature of their data.

O Biased representation of the sample as a result of the data method of data
collections through known contacts to the researcher in the industry.

0 The data collection approach limited to only document analyses due to time

constrains
5.4 Recommended further study

0 Research should be conducted in the perspective of the engineer and employer
respectively.

o0 Study should be extended to all the category of the contractor in Sri Lankan
construction industry.

0 Research should be covered all areas in the construction ’ndustry without
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